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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claim 14 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. Claim 14 depends from a canceled claim. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 4-10, and 32-38 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Buni, US 6,004,352. Figures 5a and 5b illustrate a first block 2 and a second 
block 18 slidably associated with the first block so that the device is expandable in at least one 
direction in order to be brought into a latched position 13 (column 3, lines 25-38). The elements 
2, 18, and 21 can be collectively viewed as an augment because of the pronounced guide rib 6, 
for example, and can serve as a trial in that the surgeon can test one or more bearing surfaces 
(column 1, lines 54-61; column 3, lines 36-38). The components are capable of being used with 
(i.e., articulating with) a trial femoral prosthetic joint as well as a permanent femoral prosthesis, 
whether or not such was the intent. Regarding claim 32, neither the trial distal femoral 
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component nor the bone itself is a positively recited feature of the present invention as claimed: 
the aforementioned assembly of elements 2, 18, and 21 is capable of resiliently engaging a 
complementally formed recess in a trial femoral component, even though such was not the intent, 
and various surfaces of block 2 are capable of directly articulating with bone. 

Claims 1 1, 13, 14, 39, and 40 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Buni, US 6,004,352. Regarding claims 1 1 and 39, a pin threaded into lower part 1 would 
have been obvious in order to provide adjustability on the latched position 13; alternatively, the 
rod (column 3, lines 36-38) can act as a stop, and the rod taking the form of a pin would have 
been obvious in order to minimize the insertion and removal space (column 1, lines 48-50). 
Regarding claims 13,14, and 40, a surgical tray would have been immediately obvious, if not 
inherent, in order to conveniently arrange the "bearing parts" (column 1, lines 55-56), the 
requisite surgical tools, and so on. 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure: 

US 6,984,249 B2: Figures 5-8. 

The Applicant's remarks have been considered but are deemed moot in view of the new 
grounds of rejection, necessitated by the combination of previously separate features into claim 1 
and by the newly added claims 32-40. Therefore: 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
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MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse whose telephone number is 571-272-4762 and who 
is generally available Monday through Thursday and often on Friday. If attempts to reach the 
examiner by telephone are unsuccessful, the examiner's supervisor, Corrine McDermott, can be 
reached on 571-272-4754. The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 




Dave Willse 
Primary Examiner 
Art Unit 3738 



